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 1.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: INSALACO; LOMAX VS COCOCO 
HEARING ON MOTION TO/FOR AMEND THE COMPLAINT FILED BY ROBERT 
INSALACO, LESLIE LOMAX 
* TENTATIVE RULING: * 
 

Plaintiffs’ motion for leave to file a fourth amended complaint is granted. Plaintiffs shall 

file and serve the amended complaint by June 16, 2021.  

Plaintiffs filed this motion for leave to amend to add five new causes of action against 

Ocwen: negligence, violations of 12 U.S.C. 2601 (Real Estate Settlement Procedures Act), 

violation of Business and Professions Code section 17200, negligent / intentional 

misrepresentation, and declaratory relief. Defendant Ocwen opposes this motion.  

There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group 

(1996) 48 Cal.App.4th 471, 487.) Leave to amend can be denied where there is “ ‘inexcusable 

delay and probable prejudice to the opposing party’… [Citation.]” (Ibid; see also, Kittredge 

Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there is 

unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”).) 

Here, there is inexcusable delay. Plaintiff’s attorney mentioned planning to amend the 

complaint during a July 16, 2019 case management conference. (Paino decl. ¶5.) This motion 

was not filed until April 28, 2021. COVID-19 caused some delays, but the related court closures 

should not have caused more than a three or four month delay. There is at least a one year 

unexplained delay in bringing this motion.  

Defendant argues it will be prejudiced by the five new claims in the proposed fourth 

amended complaint that involve new facts and new legal theories. Increasing the cost of 

litigation and a general concern about delays in the case are not enough prejudice to warrant 

denying a motion for leave to amend. There is no trial date here and the Court finds that 

Defendant will not be prejudiced by the amendment. Therefore, the Court will give Plaintiff leave 

to file a fourth amended complaint.  

Defendant argues that the Real Estate Settlement Procedures Act and negligence 

claims fail on their merits. Unless obviously not a valid cause of action, the Court’s practice is to 

decide these issues on demurer.   

Defendant argues that the Real Estate Settlement Procedures Act claim fails because it 

is time barred. RESPA claims have a three year statute of limitations. (12 USC §2614.) Plaintiffs 

argue that the RESPA claims involve conduct in 2015, but relate back to the filing of the third 

amended complaint. The TAC alleges a breach of contract claim against Ocwen related to its 

conduct in 2014 to 2016. It appears there is a reasonable argument that the RESPA claim 
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relates back to the TAC. The RESPA claim also includes unreasonably charging Plaintiff for 

hazard insurance after the property was destroyed for portions of 2017 to 2021. (4AC ¶210.) At 

least some of this portion of the claim occurred during the three-year statute of limitations. The 

Court finds that entire RESPA claim is not clearly time barred and therefore will not deny leave 

to amend to add this claim. The Court’s ruling here is limited to whether or not leave to amend 

should be given. The statute of limitations argument and any other arguments appropriate for 

demurrer may be raised in the future.  

Defendant also argues that the negligence claim fails because a loan servicer does not 

owe a duty of care. Defendant notes, however, that one case did find a duty of care when a 

special relationship was alleged. This issue is better decided on demurrer.  

When granting leave to amend, Code of Civil Procedure section 473 allows the court to 

impose “any terms as may be proper”. Defendant has asked for no specific terms if this motion 

is granted. That being said, the Court expects Plaintiffs to be accommodating with discovery 

related to the new facts and causes of action included in the fourth amended complaint.  

Defendant’s requests for judicial notice of the Register of Actions in Contra Costa County 

cases MSC17-00725 and MSC19-02687 and in U.S. District Court, Northern District of 

California case 4:20-cv-00664-JST are granted.  The Court notes that from the Register of 

Actions of case MSC19-02687 the Court can only tell that Insalaco filed a complaint against Fire 

Insurance Exchange, which was then removed to Federal Court. The Court cannot tell what 

claims were brought in that case as the complaint was not provided.   

Given the significant number of proposed changes, the Court would have liked to have a 

redlined copy of the proposed fourth amended complaint attached to counsel’s declaration. 

Counsel should keep this in mind for the future.  

  

  
 2.  TIME:  9:00   CASE#: MSC18-00005 
CASE NAME: SUBWAY REAL ESTATE VS. TRIPATH 
HEARING ON PETITION TO/FOR CONFIRM ARBITRATION AWARD & ENTER 
JUDGMENT FILED BY SUBWAY REAL ESTATE CORP. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 14, 2021 at 9:00 a.m. so that it is heard 
with Defendant Tripathi’s petition to correct contractual arbitration award. 
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 3.  TIME:  9:00   CASE#: MSC19-00875 
CASE NAME: TRUDEAU VS BAYVIEW BUILDERS, I 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY BAYVIEW 
BUILERS, INC. 
* TENTATIVE RULING: * 
 
 Continued to 07/21/2021 at 9:00 a.m. for service. 

  

 4.  TIME:  9:00   CASE#: MSC20-00967 
CASE NAME: BRIAN D WILSON VS SAN FRANCISC 
HEARING ON MOTION TO/FOR TRANSFER & CONSOLIDATE ACTIONS FILED BY 
BRIAN DALE WILSON 
* TENTATIVE RULING: * 
 
Before the Court is a motion by Plaintiff Brian Dale Wilson requesting that the Court transfer this 

action to the Superior Court for the County of Alameda and consolidate this action with an action 

pending in that Court. For the reasons set forth, the motion is denied without prejudice to 

Plaintiff re-filing the motion before the Superior Court for the County of Alameda.   

Factual Background 

Plaintiff Mr. Wilson alleges he was involved in a multi-car accident in which a vehicle driven by 

defendant Philip JR Michael Valenzuela, an employee of defendant San Francisco Bay Area 

Rapid Transit District ("SF BART"), struck his vehicle, which in turn forced his vehicle to strike a 

vehicle driven by Andrew Pisano. The pleadings indicate Mr. Pisano filed an action in the 

Superior Court for the County of Alameda ("Alameda Court") on October 31, 2019, initiating 

Case No. RG19041496 ("Alameda Action"). Mr. Wilson is named as a defendant in that action, 

along with Mr. Valenzuela and SF BART. 

On June 4, 2020, Mr. Wilson filed this action arising out of the same accident, naming Mr. 

Valenzuela and SF BART as defendants.  

Motion to Transfer and Consolidate and Opposition 

Plaintiff moves the Court to transfer this action to the Alameda Court and for an order 

consolidating this action with the Alameda Action pursuant to Code of Civil Procedure §§ 403 

and 1048. Defendant SF BART opposes the motion, arguing consolidation is not appropriate for 

various reasons. The Court does not reach the merits of the arguments for consolidating this 

case with the Alameda Action for the reasons stated. 

Analysis 

Code of Civil Procedure § 403 provides in pertinent part, "A judge may, on motion, transfer an 

action or actions from another court to that judge’s court for coordination with an action 

involving a common question of fact or law within the meaning of Section 404." (Code Civ. Proc. 
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§ 404 [emphasis added].) California Rule of Court 3.500, which governs transfers of actions in 

non-complex cases, has similar language. (Cal. R. Ct. 3.500(d) [stating in describing the 

findings and order required to transfer a case, "If the court orders that the case or cases be 

transferred from another court, the order must specify the reasons supporting a finding that 

the transfer will promote the ends of justice, with reference to the following standards . . . ." (Cal. 

R. Ct. 3.500(d) [emphasis added].) (See also Weil & Brown, Civil Procedure Before Trial, Ch. 

12, § 12:405, p. 12(I)-77 (Thomson Reuters/The Rutter Group 2020) ["a judge in one court may 

order a case pending in another court transferred to the judge's court . . . ." (Emphasis 

added.)].)  

In addition, Code of Civil Procedure § 403 requires that "Notice of the motion shall be served on 

all parties to each action and on each court in which an action is pending." The proof of service 

on the motion does not indicate the motion was served on any of the parties to the Alameda 

Action or on the Alameda Court. (See Younes Decl. ¶ 3.B [identifying parties to the Alameda 

Action and their counsel].)   

The motion therefore is not properly brought before this Court and was not served as required 

by Code of Civil Procedure § 403. Based on these defects, the motion is denied without 

prejudice, as stated above.    

  

 5.  TIME:  9:00   CASE#: MSC20-01075 
CASE NAME: TRACY STARK VS AMERICAN HONDA 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE W/DEPO SUBPOENA FOR 
PRODUCTION, FILED BY AMERICAN HONDA FINANCE CORP, NICK CAVALLO 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel compliance with a subpoena for Dr. Chen is denied without 
prejudice. The motion was served by mail on April 23. The hearing date was assigned when the 
motion was filed on April 26. Without a subsequent notice of the hearing date, service is 
inadequate. 
 
 

  

 6.  TIME:  9:00   CASE#: MSC20-01601 
CASE NAME: LVNV FUNDING LLC VS CHRISTINA 
HEARING ON MOTION TO/FOR DEEM REQUESTS FOR ADMISSIONS ADMITTED 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to deem RFAs admitted is granted. 
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 7.  TIME:  9:00   CASE#: MSC20-01695 
CASE NAME: PIKE, ET AL. VS UNITED STATES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PIKE FILED BY 
UNITED STATES STEEL, A DELWARE CORPORATION , POSCO-CALIFORNIA 
* TENTATIVE RULING: * 
 
 The Court continues the hearing on this Motion to 6/30/2021 at 9:00 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC20-02307 
CASE NAME: MCNEAL VS LIBERTY MUTUAL GROUP 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MCNEAL FILED BY 
LIBERTY MUTUAL GROUP, INC., LIBERTY MUTUAL INSURANCE COMPANY, 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Liberty Mutual Group, Inc., Defendant Liberty Mutual Insurance 

Company, and Defendant Liberty Mutual Fire Insurance Company (collectively, “Defendants”)’s 

Demurrer. The Demurrer relates to Plaintiff Linton McNeal (“Plaintiff” or “McNeal”)’s First 

Amended Complaint (“FAC”) for (1) breach of contract; (2) negligent misrepresentation; (3) 

specific performance; (4) breach of the implied covenant of good faith and fair dealing; and (5) 

bad faith. Plaintiff is in pro per. 

Defendant demurs to all of Plaintiff’s causes of action pursuant to Code of Civil Procedure 

(“CCP”) § 430.10 as follows: 

(1) breach of contract: all three Liberty Mutual entities demur to this cause of action 

pursuant to § 430.10 subsection (e) and (f);  

(2) negligent misrepresentation: all three Liberty Mutual entities demur to this cause of 

action pursuant to § 430.10(e); 

(3) specific performance: all three Liberty Mutual entities demur to this cause of action 

pursuant to § 430.10(e); 

(4) breach of the implied covenant of good faith and fair dealing: all three Liberty Mutual 

entities demur to this cause of action pursuant to § 430.10(e); and  

(5) bad faith: all three Liberty Mutual entities demur to this cause of action pursuant to 

§ 430.10(e). 

Defendants also demur to all of the causes of action of the FAC on the grounds that they are 

barred by the statute of limitations.  

For the following reasons, the Demurrer is sustained, with one opportunity to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
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sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

Plaintiff is the payor on several insurance policies with Liberty Mutual and Protective.  

Plaintiff alleges that “[o]n or about 2010, McNeal and Liberty Mutual through its agent Fabucci, 
made a change to all his life Insurance policies requesting Fabucci remove Ms. Kurita Jamison 
(hereinafter “Jamison”) as beneficiary from all life insurance policies.” (FAC at ¶ 11.) However, 
Plaintiff alleges, “without authorization from McNeal – [Fabucci] put Jamison as a beneficiary on 
all life policies.” Plaintiff alleges that his Liberty Mutual Life Policies bear Jamison’s married 
name – Pratt – and that “Defendant Fabucci refuses to remove Jamison from the policies as a 
beneficiary.” He further alleges that “Fabucci refuses and failed to acknowledge Jamison was 
removed on or about 09/24/2010.” (Id.) Plaintiff alleges that at some point Liberty Mutual 
transferred his life insurance policies to Protective. (FAC at ¶ 15.)  

With respect to his homeowners’ insurance policy, Plaintiff alleges that Liberty Mutual is 
accepting duplicate payments and refusing to remove duplicate charges. (FAC at ¶ 16.) He also 
alleges “issues with the terms and conditions of the Liberty Mutual flood insurance policy” and 
again references duplicate payments and refusal to make any adjustments. (Id.) 

With respect to his auto insurance policy, Plaintiff alleges that “Fabucci has misled McNeal on 
the specific coverage of each of his vehicles and has failed to properly administer the policies 
when a claim is filed.” (FAC at ¶ 17.) Specifically, Plaintiff alleges that “McNeal wanted cash 
damages for a total vehicle and Fabucci only wanted to give him credit” and that his policies “did 
not pay for the endorsement upgrades McNeal paid premiums to ensure.” (Id.) 

Attached to the complaint is email correspondence to Liberty Mutual (Ex. A), information 
regarding a homeowner’s policy with Liberty Mutual (Ex. B), information regarding an auto policy 
with Liberty Mutual Insurance (Ex. C), and a life insurance bill from Protective Life Insurance 
(Ex. D). 

Analysis 

Breach of Contract 

Defendants demur to this cause of action in part on grounds of uncertainty pursuant to CCP 

§ 430.10(f). 

Uncertainty is a disfavored ground for demurring to a complaint. (See, e.g., Khoury v. Maly’s of 

California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The 

Rutter Group 2011) § 7:84, p. 7(l)-39.) A demurrer for uncertainty generally will be sustained 
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only when the complaint is such that the defendant cannot even determine what it must respond 

to. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) 

Here, sustaining the Demurrer to the breach of contract cause of action for uncertainty is 
warranted. Plaintiff refers to at least three different insurance policies (homeowner’s, auto, and 
life) at least one of which he also alleges is no longer administered by Liberty Mutual. (See FAC 
at ¶ 15.) The FAC does not clearly distinguish between each Defendant, their respective policy, 
and their alleged breach. As a consequence, it is unclear which actions are alleged against 
which Defendant. Furthermore, Plaintiff appears to allege policies with “Liberty Mutual 
Corporation” and “Liberty Mutual Fire Insurance Company” (FAC at Exs. B, C) but does not 
appear to allege policies with Defendant Liberty Mutual Group, Inc.  

Because the Court sustains Defendants’ Demurrer to this cause of action on the grounds of 
uncertainty, it need not reach Defendants’ additional statute of limitations argument (but notes 
the discussion of that issue with respect to Defendant Protective Life Insurance Company’s 
demurrer, below). 

Plaintiff has failed to allege facts sufficient to state a cause of action for breach of contract. 

Negligent Misrepresentation 

The elements of negligent misrepresentation are “(1) the misrepresentation of a past or existing 
material fact, (2) without reasonable ground for believing it to be true, (3) with intent to induce 
another’s reliance on the fact misrepresented, (4) justifiable reliance on the misrepresentation, 
and (5) resulting damage.” (Apollo Capital Fund LLC v. Roth Capital Partners, LLC (2007) 158 
Cal.App.4th 226, 243.) While there is some conflict in the case law discussing the precise 
degree of particularity required in the pleading of a claim for negligent misrepresentation, there 
is a consensus that the causal elements, particularly the allegations of reliance, must be 
specifically pleaded. (E.g., Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 184; Cadlo v. 
Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) 

While it is true that “[n]egligence is not among the theories of recovery generally available 

against insurers” (Sanchez v. Lindsey Morden Claims Services, Inc. (1999) 72 Cal.App.4th 249, 

254 [emphasis original]), the same is not true with respect to negligent misrepresentation. (See, 

e.g., Rios v. Scottsdale Ins. Co. (2004) 119 Cal.App.4th 1020, 1029 [“To prevail on a cause of 

action for negligent misrepresentation, the insured must show that the insurer misrepresented to 

the insured a past or existing material fact without reasonable grounds for believing it was true. 

And the insurer must have intended to induce the insured's reliance on the misrepresentation, 

with the insured ignorant of the truth and damaged by justifiable but erroneous reliance on the 

misrepresentation.”].) 

Here, however, Plaintiff’s negligent misrepresentation claim fails to allege the requisite 

specificity. Plaintiff’s general allegations regarding “Defendants” rather than specific allegations 

of who made the alleged misrepresentations and when, etcetera, are insufficient. 

Plaintiff has failed to allege facts sufficient to state a cause of action for negligent 

misrepresentation. 
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Specific Performance 

“To obtain specific performance after a breach of contract, a plaintiff must generally show: “(1) 
the inadequacy of his legal remedy; (2) an underlying contract that is both reasonable and 
supported by adequate consideration; (3) the existence of a mutuality of remedies; (4) 
contractual terms which are sufficiently definite to enable the court to know what it is to enforce; 
and (5) a substantial similarity of the requested performance to that promised in the contract.” 
(Real Estate Analytics, LLC v. Vallas (2008) 160 Cal.App.4th 463, 472.) “Specific performance 
and damages are simply alternative remedies for breach of contract.” (Rogers v. Davis (1994) 
28 Cal.App.4th 1215, 1218, fn. 2 [emphasis original].) 

This cause of action is essentially duplicative of Plaintiff’s claim for breach of contract. As 
described further, above, Plaintiff has not alleged facts sufficient to state a cause of action for 
breach of contract. Furthermore, as noted above, specific performance is a remedy for breach of 
contract rather than a standalone claim. 

Breach of the Covenant of Good Faith and Fair Dealing 

The covenant of good faith and fair dealing is implied by law in every contract and exists to 
prevent one contracting party from unfairly frustrating the other party’s right to receive the 
benefits of the agreement. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 349–350.) The 
“covenant is implied as a supplement to the express contractual covenants, to prevent a 
contracting party from engaging in conduct that frustrates the other party’s rights to the benefits 
of the agreement.” (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 36.) “Breach of the 
covenant of good faith and fair dealing gives rise to a contract action … or, in limited contexts, a 
tort action with the tort measure of compensatory damages and the right to recover punitive 
damages … .” (1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, § 800, p. 894, 
citations & italics omitted.) 

Defendants demur to this cause of action on the grounds that Plaintiff has failed to plead “any 
insurance contract with any of the Defendants.” (Dem. at 18:6-7.) Plaintiff does not materially 
address this argument in opposition. 

Because the Court finds the FAC uncertain with respect to which insurance policy is with what 
entity (see discussion re: breach of contract, above), it concludes that Plaintiff has not alleged a 
predicate contract. As a consequence, Plaintiff has failed to allege facts sufficient to state a 
claim for breach of the covenant of good faith and fair dealing. 

Bad Faith 

Plaintiff’s “bad faith” claim is duplicative of his claim for breach of the covenant of good faith and 
fair dealing. (Archdale v. Am. Int’l Specialty Lines Ins. Co. (2007) 154 Cal.App.4th 449, 466 [Put 
another way, an insurer's breach of the implied covenant of good faith and fair dealing 
constitutes what is commonly called ‘bad faith.’]) For the same reasons discussed above, 
Plaintiff has failed to allege facts sufficient to state a claim for bad faith. 
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 9.  TIME:  9:00   CASE#: MSC20-02307 
CASE NAME: MCNEAL VS LIBERTY MUTUAL GROUP 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MCNEAL FILED BY 
PROTECTIVE LIFE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Protective Life Insurance (“Defendant” or “Protective”)’s 

Demurrer. The Demurrer relates to Plaintiff Linton McNeal (“Plaintiff” or “McNeal”)’s First 

Amended Complaint (“FAC”) for (1) breach of contract; (2) negligent misrepresentation; (3) 

specific performance; (4) breach of the implied covenant of good faith and fair dealing; and (5) 

bad faith. Plaintiff is in pro per. 

Defendant demurs to all of Plaintiff’s causes of action pursuant to Code of Civil Procedure 

(“CCP”) § 430.10 subsection (e) and (f) on several grounds. 

For the following reasons, the Demurrer is sustained, with a single opportunity to amend. 

Request for Judicial Notice 

Defendant’s unopposed request for judicial notice is granted. Evid. Code §§ 452, 453. 

Factual Background 

Plaintiff is the payor on several insurance policies with Liberty Mutual and Protective.  

Plaintiff alleges that “[o]n or about 2010, McNeal and Liberty Mutual through its agent Fabucci, 
made a change to all his life Insurance policies requesting Fabucci remove Ms. Kurita Jamison 
(hereinafter “Jamison”) as beneficiary from all life insurance policies.” (FAC at ¶ 11.) However, 
Plaintiff alleges, “without authorization from McNeal – [Fabucci] put Jamison as a beneficiary on 
all life policies.” Plaintiff alleges that his Liberty Mutual Life Policies bear Jamison’s married 
name – Pratt – and that “Defendant Fabucci refuses to remove Jamison from the policies as a 
beneficiary.” He further alleges that “Fabucci refuses and failed to acknowledge Jamison was 
removed on or about 09/24/2010.” (Id.) Plaintiff alleges that at some point Liberty Mutual 
transferred his life insurance policies to Protective. (FAC at ¶ 15.)  

With respect to his homeowners’ insurance policy, Plaintiff alleges that Liberty Mutual is 
accepting duplicate payments and refusing to remove duplicate charges. (FAC at ¶ 16.) He also 
alleges “issues with the terms and conditions of the Liberty Mutual flood insurance policy” and 
again references duplicate payments and refusal to make any adjustments. (Id.) 

With respect to his auto insurance policy, Plaintiff alleges that “Fabucci has misled McNeal on 
the specific coverage of each of his vehicles and has failed to properly administer the policies 
when a claim is filed.” (FAC at ¶ 17.) Specifically, Plaintiff alleges that “McNeal wanted cash 
damages for a total vehicle and Fabucci only wanted to give him credit” and that his policies “did 
not pay for the endorsement upgrades McNeal paid premiums to ensure.” (Id.) 

Attached to the complaint is email correspondence to Liberty Mutual (Ex. A), information 
regarding a homeowner’s policy with Liberty Mutual (Ex. B), information regarding an auto policy 
with Liberty Mutual Insurance (Ex. C), and a life insurance bill from Protective Life Insurance 
(Ex. D). 
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Analysis 

 Statute of Limitations 

As a threshold issue, Defendant argues that Plaintiff’s claims are time-barred because the 
gravamen of his complaint against Protective is that at some point in 2010, Plaintiff requested 
that Kurita Jamison be removed as the Policies’ beneficiary, and this request was denied on or 
about September 24, 2010. (Dem. at 9:3-5; FAC at ¶ 11.) Defendant argues that all of Plaintiff’s 
claims are barred by the four-year statute of limitations for breach of contract and specific 
performance (CCP § 337) and the two-year statute of limitations for negligent misrepresentation, 
breach of the implied covenant of good faith and fair dealing, and bad faith claims (CCP § 339). 
(Dem. at 9:5-9.) 

In opposition, Plaintiff argues that his claims are not time-barred because “he continues to suffer 
harms and Protective continues to debit his bank accounts of which he is the sole owner[.]” 
(Opp. at 4:1-2.) 

Under California law, the statute of limitations begins to run from the time plaintiff first learns of 
actionable injury. It is immaterial for accrual purposes that Plaintiff allegedly suffered additional 
damages later. If “continuing injury from a completed act generally extended the limitations 
periods, those periods would lack meaning. Parties could file suit at any time, as long as their 
injuries persisted. This is not the law. The time bar starts running when the plaintiff first learns of 
actionable injury [citation], even if the injury will linger or compound.” (Vaca v. Wachovia 
Mortgage Corp. (2011) 198 Cal.App.4th 737, 744-745; see also Spellis v. Lawn (1988) 200 
Cal.App.3d 1075, 1080-1081 [“‘[W]here an injury, although slight, is sustained in consequence 
of the wrongful act of another, and the law affords a remedy therefor, the statute of limitations 
attaches at once. It is not material that all the damages resulting from the act shall have been 
sustained at that time, and the running of the statute is not postponed by the fact that the actual 
or substantial damages do not occur until a later date.’”].) 

Generally, once a cause of action has accrued and the statute of limitations has run, a plaintiff 
may not bring an action for later-incurred damages caused by the same wrongdoing. “[I]f the 
statute of limitations bars an action based upon harm immediately caused by [the] defendant's 
wrongdoing, a separate cause of action based on a subsequent harm arising from that 
wrongdoing would normally amount to splitting a cause of action.” (Miller v. Lakeside Village 
Condominium Assn. (1991) 1 Cal. App. 4th at 1611, 1622.) 

The FAC is clear that the request to have Ms. Jamison removed as beneficiary is the basis of 
Plaintiff’s alleged breach of contract. It is also clear that this alleged breach took place “on or 
about 09/24/2010.” (FAC at ¶ 11.) However, with respect to Protective, Plaintiff alleges that he 
received documents from Protective that it was now handling his life policies on or about 
September 2019. (FAC at ¶ 15.) He then alleges that “Protective advised him that even though 
he is paying the policies and Protective is currently deducting premiums from McNeal’s bank 
account … Protective claims [it] cannot give McNeal any information on the policies, nor is he 
authorized to make any revisions to any policies for which he is currently paying without 
Jamison’s permission.” (Id.) Though unclear, Plaintiff appears to allege that these acts of 
Protective were breach of contract. Actions in 2019 would bring Plaintiff within the statute of 
limitations. 
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 Breach of contract 

Defendant also argues that the terms of the Policies themselves bar Plaintiff’s claim for breach 
of contract: specifically, that “the applications for the Policies designate Kurita Jamison as the 
owner, and the Policies explicitly state: … [t]he owner may change the owner or any revocable 
beneficiary by written request during the insured’s lifetime.” (Dem. at 3:13-24; RJN Exs. A,B.) 
Plaintiff admits in his opposition that “Jamison executed the application as the Policy Owner” in 
Opposition. (Opp. at 4:5-6.) 

The elements of a cause of action for breach of contract are (1) the existence of the contract, (2) 
plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff. (Reichert v. General Ins. Co. (1968) 68 Cal.2d 822, 830.) 

Essentially, Defendant argues that under the terms of the policy the actions Plaintiff complains 
of are not breach. The Court agrees. Plaintiff does not dispute that Kurita Jamison is the owner 
of the policies (Opp. at 4:5) and his declaration in opposition confirms that Kurita Jamison is the 
owner of both policies. (McNeal Decl. at ¶ 2, Ex. A). The policies by their own terms state that 
only the owner may change the owner or any revocable beneficiary (RJN Ex. A at 4, Ex. B at 4). 
Plaintiff has not alleged a cause of action for breach of contract based on Protective’s alleged 
failure to have Ms. Jamison removed as beneficiary of the life insurance policies.  

Negligent Misrepresentation 

The elements of negligent misrepresentation are “(1) the misrepresentation of a past or existing 
material fact, (2) without reasonable ground for believing it to be true, (3) with intent to induce 
another’s reliance on the fact misrepresented, (4) justifiable reliance on the misrepresentation, 
and (5) resulting damage.” (Apollo Capital Fund LLC v. Roth Capital Partners, LLC (2007) 158 
Cal.App.4th 226, 243.) While there is some conflict in the case law discussing the precise 
degree of particularity required in the pleading of a claim for negligent misrepresentation, there 
is a consensus that the causal elements, particularly the allegations of reliance, must be 
specifically pleaded. (E.g., Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 184; Cadlo v. 
Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) 

Plaintiff’s negligent misrepresentation claim fails to allege the requisite specificity. Plaintiff’s 

general allegations regarding “Defendants” rather than specific allegations of who made the 

alleged misrepresentations and when, etcetera, are insufficient. 

Plaintiff has failed to allege facts sufficient to state a cause of action for negligent 

misrepresentation. 

Specific Performance 

“To obtain specific performance after a breach of contract, a plaintiff must generally show: “(1) 
the inadequacy of his legal remedy; (2) an underlying contract that is both reasonable and 
supported by adequate consideration; (3) the existence of a mutuality of remedies; (4) 
contractual terms which are sufficiently definite to enable the court to know what it is to enforce; 
and (5) a substantial similarity of the requested performance to that promised in the contract.” 
(Real Estate Analytics, LLC v. Vallas (2008) 160 Cal.App.4th 463, 472.) “Specific performance 
and damages are simply alternative remedies for breach of contract.” (Rogers v. Davis (1994) 
28 Cal.App.4th 1215, 1218, fn. 2 [emphasis original].) 
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This cause of action is essentially duplicative of Plaintiff’s claim for breach of contract. As 
described further, above, Plaintiff has not alleged facts sufficient to state a cause of action for 
breach of contract. Furthermore, as noted above, specific performance is a remedy for breach of 
contract rather than a standalone claim. 

Defendant’s Demurrer to this cause of action is sustained, without leave to amend. 

Breach of the Covenant of Good Faith and Fair Dealing 

The covenant of good faith and fair dealing is implied by law in every contract and exists to 
prevent one contracting party from unfairly frustrating the other party’s right to receive the 
benefits of the agreement. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 349–350.) The 
“covenant is implied as a supplement to the express contractual covenants, to prevent a 
contracting party from engaging in conduct that frustrates the other party’s rights to the benefits 
of the agreement.” (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 36.) “Breach of the 
covenant of good faith and fair dealing gives rise to a contract action … or, in limited contexts, a 
tort action with the tort measure of compensatory damages and the right to recover punitive 
damages … .” (1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, § 800, p. 894, 
citations & italics omitted.) 

Defendant demurs to this cause of action on the grounds that no benefit is due to Plaintiff under 
the policies, and a genuine dispute exists regarding whether Plaintiff was authorized to make 
beneficiary changes. Plaintiff’s opposition with respect to this claim is unclear but appears to 
rest on his contention that failure to change the beneficiary of the policies upon his request is 
breach. However, as discussed further above with respect to Plaintiff’s breach of contract claim, 
under the terms of the policies with Protective, only the owner may change the beneficiary and 
he does not dispute that he is not the policy owner.  

Plaintiff has failed to alleged facts sufficient to state a claim for breach of the covenant of good 
faith and fair dealing.  

Bad Faith 

Plaintiff’s “bad faith” claim is duplicative of his claim for breach of the covenant of good faith and 
fair dealing. (Archdale v. Am. Int’l Specialty Lines Ins. Co. (2007) 154 Cal.App.4th 449, 466 [Put 
another way, an insurer's breach of the implied covenant of good faith and fair dealing 
constitutes what is commonly called ‘bad faith.’]) For the same reasons discussed above, 
Plaintiff has failed to allege facts sufficient to state a claim for bad faith. 
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10.  TIME:  9:00   CASE#: MSC21-00715 
CASE NAME: HOYT VS CHANDHOKE ET AL 
SPECIAL SET HEARING ON: RIGHT TO ATTACH ORDER SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed request for a writ of attachment against defendant VII Peaks BDC’s 
accounts up to $500,000 is granted. Plaintiff has already posted the required $10,000 
undertaking.  

  

11.  TIME:  9:00   CASE#: MSN19-0232 
CASE NAME: BAYVIEW BUILDERS, INC. VS GREE 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE FILED BY ELLEN 
GEHRLICH GREY, HOLLY REBECCA GREY 
* TENTATIVE RULING: * 
 
The Greys’ unopposed motion for leave to intervene is granted. The Greys shall file their First 
Amended Complaint in intervention within 10 days of this hearing. 

  

12.  TIME:  9:00   CASE#: MSN19-0232 
CASE NAME: BAYVIEW BUILDERS, INC. VS GREE 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY BAYVIEW 
BUILDERS, INC. 
* TENTATIVE RULING: * 
 
Continued to 07/21/2021 at 9:00 a.m. for service. 

 

ADD ON 

 

13.  TIME:  9:05   CASE#: MSC16-01997 
CASE NAME: BEAL VS BEAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN MTN FOR SUMM 
ADJ FILED BY DEREK BEAL, VICTORIA BEAL 
* TENTATIVE RULING: * 

Before the Court is Derek and Victoria Beal’s Motion for Summary Judgment or, in the 
Alternative, for Summary Adjudication on Derk Beal’s Second Amended Complaint (“Motion”).  
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Summary judgment is denied. Summary adjudication is granted with respect to 
the second, third, and fourth causes of action.  Plaintiff fails to present evidence of fraud, 
negligent misrepresentation, and NIED, but as to the alleged breach of oral contract, defendants 
have failed to shift the burden to plaintiff and triable issues of fact exist. 

Background 

This is a dispute between twin brothers, plaintiff Derk Beal (“Derk” or “Plaintiff”) and 
defendant Derek Beal (“Derek” or “defendant”) over their financial relationship spanning multiple 
years, as reflected in a shared bank account, which was technically held by their company, 
Tolero, LLC. (For clarity, the parties will be referred to by their first names. No disrespect is 
intended.)  

The original complaint was filed on October 12, 2016. (Separate Statement of 
Undisputed Material Fact, hereinafter “SSUMF,” No. 1.) After the Court sustained two 
demurrers, the operative Second Amended Complaint (“SAC”) was filed on January 18, 2019. 
(SSUMF, No. 2.)  

The SAC alleges four causes of action against Derek Beal: (1) Breach of Oral Contract; 
(2) Fraud; (3) Negligent Misrepresentation; and (4) Negligent Infliction of Emotional Distress. 
The second cause of action is also alleged against Derek’s wife, Victoria Beal.  

Despite pleading only one breach cause of action, plaintiff contends that his brother 
breached a variety of oral agreements, including: to equally provide financial support to their 
grandfather. (SSUMF, No. 3), to equally contribute to their parents’ living expenses (SSUMF, 
No. 8), to equally contribute to the purchase price of their mother’s house (SSUMF, No. 15), to 
split the rental income once the mother died (SSUMF, No. 16), to pay plaintiff’s spouse $75 per 
hour for work she performed (SSUMF, No. 26), and to reimburse the Tolero bank account after 
Derek’s transactions caused a negative balance (SSUMF, Nos. 30-32).  

Motion and Opposition 

Derek and Victoria move for summary judgment or, in the alternative, summary 
adjudication on each cause of action. (Notice of Motion, 2:10-3:3.) With respect to the first cause 
of action for breach of oral agreement, the Motion argues none of the alleged breaches raises 
triable issues because each agreement is subject to a statute of limitations defense, some are 
also subject to a statute of frauds defense, and some otherwise fail for lack of support. The 
Notice of Motion itemizes six alleged oral agreements: 

(1) provide financial support to grandfather,  

(2) contribute equally to purchase mother’s house,  

(3) divide rental income equally from renting mother’s house,  

(4) contribute equally to parents’ living expenses,  

(5) payment to plaintiff’s spouse’s salary, and  

(6) reimburse Tolero, LLC.  
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The Memorandum of Points and Authorities, however, only addresses five agreements, 
not separately analyzing the second and third alleged contracts.  

Defendants also assert plaintiff cannot establish the essential elements of his second, 
third, and fourth causes of action. In support of their argument, defendants provide plaintiff’s 
contention interrogatory responses and other discovery responses they contend are inadequate 
to present factual disputes that would require a trial. 

Plaintiff opposes the Motion. His first argument is that the evidence presented by 
defendants is inadmissible and, as a result, defendants do not meet their initial burden. Plaintiff 
asserts no burden of production has shifted to him. He presents no additional facts and raises 
only objections to the facts provided by defendants. 

With their reply, defendants submit amended declarations, as well as an additional 
declaration by attorney Matthew Angell, attaching the deposition transcript of Derek. 

Objections 

Unverified Declarations 

Plaintiff has objected to the Declaration of Ani Keledjian, Esq. and the Declaration of 
Derek Beal in their entirety due to the lack of any statement that they were made under penalty 
of perjury under the laws of the State of California, and because the declaration fail to state the 
place of execution. This objection has merit, but because amended declarations correcting this 
issue were filed with the reply papers, the Court accepts the declarations as amended. (See 
Jacobs v. Coldwell Banker Residential Brokerage Co. (2017) 14 Cal.App.5th 438, 449 
[consideration of additional reply evidence is not an abuse of discretion so long as the party 
opposing the motion for summary judgment has notice and an opportunity to respond to the new 
material].)  

Individual Statements in Derek’s Declaration 

Plaintiff secondarily raises 19 objections to statements in the Declaration of Derek Beal, 
primarily relating to dates of any alleged breaches of oral contracts. Because the objections are 
not material to the disposition of this Motion, the Court declines to rule on them. (See Code Civ. 
Proc., § 437c (q).)  

Exhibit A to Derek Declaration: Reconciliation Spreadsheet 

Specifically addressing plaintiff’s position that the “reconciliation of the Chase bank 
account" (Exhibit A to the declaration of Derek Beal) should not be considered, the objections 
are overruled. That the document was authored by Derek and not “verified” does not make it 
inadmissible.  

Derek states, under penalty of perjury (in his amended declaration), that the document 
“is a true and correct copy of the reconciliation of the Tolero, LLC bank account, exchanged 
between [the parties] between January 2012 and December 2014.” Plaintiff admits Derek 
reconciled the account between January 20, 2012 and December 27, 2014, that he received a 
copy, and that he relied on the data contained therein as being accurate. (See, e.g., Plaintiff’s 
Responses to Special Interrogatories, Plaintiff’s Index of Evidence, Ex. D, Nos. 13, 16, 34, 85.) 
Plaintiff does not provide facts or any supporting evidence to show the dates reflected in the 
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document are inaccurate. (See Plaintiff’s Response to SSUMF, Nos. 4, 9-11, and 27.) 
Accordingly, the document is properly authenticated and does not lack foundation.  

The reconciliation is also not hearsay because plaintiff’s receipt of the document is 
undisputed, and he has shown no dispute as to the dates stated therein. (See Evid. Code, § 
1221 [adoptive admissions].) Plaintiff himself relies on the reconciliation for many of his 
discovery responses, and states his own belief in the truth of the representations made therein.  

Despite its admission, the document does not show the lack of any factual dispute, as 
discussed further below. 

Rule Violations 

The Court acknowledges defendants’ violations of Rules of Court, Rule 3.1350(g) 
requiring separate binding of documentary evidence that exceeds 25 pages, and further notes 
defendants’ failure to properly tab exhibits. (California Rules of Court, Rule 3.1110(f); Local Rule 
3.42(3).) These violations, however, while important for parties’ future consideration, does not 
mandate the exclusion of the declarations.  

Reply Evidence 

Plaintiff’s objection to the introduction of a new declaration (Matthew Angell) on reply is 
sustained to the extent it presents any new issues, but as discussed above, the reconciliation 
provided by Derek Beal is admissible.  

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).)  

A defendant moving for summary judgment has the initial burden of showing each of 
plaintiff’s cause(s) of action has no merit. A defendant meets this burden by showing one of 
more causes of action cannot be established, or that there is a complete defense thereto. (Id. at 
(p)(2); Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1101.) A defendant may do so by showing 
the plaintiff cannot reasonably obtain needed evidence. (Levya at p. 1102.) Thus, rather than 
affirmatively disproving or negating an element (e.g., causation), a defendant moving for 
summary judgment has the option of presenting evidence reflecting the plaintiff does not 
possess evidence to prove that element, through factually devoid discovery responses, for 
example. (Ibid.) If, and only if, the defendant meets its burden, the burden shifts to the plaintiff to 
produce evidence demonstrating the existence of a triable issue of material fact." (Id., at p. 
1101; see also Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855.)  

A party may alternatively move for summary adjudication as to one or more causes of 
action, proceeding in all procedural respects as in a motion for summary judgment. (Code Civ. 
Proc., § 437c (f)(1).) Summary adjudication shall be granted only if the motion completely 
disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of duty. 
(Ibid.)  

In reviewing the papers, the court should “construe the moving party's affidavits strictly, 
construe the opponent's affidavits liberally, and resolve doubts about the propriety of granting 
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the motion in favor of the party opposing it.” (Szadolci v. Hollywood Park Operating Co. (1993) 
14 Cal.App.4th 16, 19.)  

Discussion 

First Cause of Action for Breach of Oral Contract 

(1) Breach of Agreement to Provide Financial Support to Grandfather 

Statute of Frauds 

Derek argues any agreement to provide funds to the brothers’ grandfather was invalid 
because such agreement would have to be in writing pursuant to the statute of frauds.  

Civil Code § 1624 provides that certain contracts are invalid “unless they, or some note 
or memorandum, are in writing and subscribed by the party to be charged or by the party’s 
agent.” Where a contract is of the sort subject to the statute of frauds, a memorandum can be 
sufficient if it includes essential terms, even if the meaning of those terms is unclear, where (1) 
extrinsic evidence clarifies terms with reasonable certainty, and (2) evidence as a whole 
demonstrates that parties intended to be bound. (Sterling v. Taylor (2007) 40 Cal. 4th 757, 771.)  

Contracts subject to the statute of frauds include a special promise to answer for the 
debt, default, or miscarriage of another person, but exceptions to this rule exist. For example, as 
set forth in Civil Code § 2794, a promise to answer for the obligation of another is deemed an 
original obligation of the promisor and need not be in writing if the promise is on a consideration 
beneficial to the promisor.  

Derek argues he only ever had an arrangement with the grandfather to gift him funds, 
and that Derek received no consideration for any alleged promise to plaintiff to support the 
grandfather. Not surprisingly, he denies the existence of an oral contract, but he does not rule 
out the possibility as a matter of law. 

According to plaintiff, the brothers’ agreement to support their grandfather was an 
agreement amongst themselves, involving direct promises to each other, not promises to 
creditors or the grandfather. (See SAC, ¶12; see also plaintiff’s response to Special 
Interrogatory No. 1, Ex. 3 to Plaintiff’s Index of Evidence.) This exchange of promises between 
the brothers is enough to constitute consideration. To the extent Derek is attempting to 
characterize plaintiff or grandfather as a creditor here, he makes no showing of such 
arrangement. Such a showing would be required to shift the burden on summary judgment. The 
issue framed by the SAC is one of direct promises between the brothers. 

Finally, if a writing were required here, Derek himself provides one. The reconciliation 
attached to his declaration shows he and plaintiff both made monthly payments toward their 
grandfather from their shared bank account, allocated as their individual liabilities. Because 
there remain unanswered questions as to the meaning of these transfers, Derek fails to shift the 
burden to plaintiff on this issue.  

Statute of Limitations 

Derek also argues that the two-year statute of limitations bars plaintiff’s claims for breach 
of oral contract because any potential breach happened more than two years before the action 
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was filed. He asserts the last time he split a support payment to the grandfather was on 
September 3, 2014, as indicated on the reconciliation. 

While Derek is correct that the applicable statute of limitations on an oral contract is two 
years, the period does not commence until the cause of action accrues, and a cause of action 
for breach of an oral contract accrues upon the discovery of the loss or damage suffered by the 
aggrieved party. (Code Civ. Proc., § 339(1), emphasis added.) Derek correctly states the law on 
this point (Motion, 9:22-23 [the time bar starts running when plaintiff learns of an action about 
injury, however slight.”]), yet he provides no evidence of plaintiff’s actual discovery.  

Assuming the obligation was monthly (the reconciliation spreadsheet lists monthly 
payments), and that Derek last gave money to their grandfather on September 3, 2014 (see 
declaration in support of the Motion, ¶4), it is unclear how plaintiff would learn that a payment 
was missed if the accounting / reconciliation of the brothers’ bank account was primarily 
managed by Derek. 

Plaintiff’s argument that the breach only accrued when Derek announced his intention 
not to pay is not necessarily correct, but some evidence of his discovery must be provided.  

A further possibility that plaintiff raises is some sort of continuous accrual of the cause of 
action because some of the alleged agreements involved monthly payments. “Under a 
continuous accrual theory, a series of wrongs or injuries may be viewed as each triggering its 
own limitations period, such that a suit for relief may be partially time-barred as to older events 
but timely as to those within the applicable limitations period. (Baxter v. State Teachers' 
Retirement System (2017) 18 Cal.App.5th 340, 378-379.)  

The Motion fails to establish any affirmative defense to the alleged breach of this 
agreement as a matter of law.  

(2) Agreement re Purchase of Mother’s House and Dividing Rental Income After 
her Death  

Statute of Frauds 

Another type of contract requiring a writing includes contracts “for the sale of real 
property, or of an interest therein.” (Civ. Code, § 1624 (a)(3).) For plaintiff to own a portion of the 
real estate at issue here, it seems the statute of frauds would require some sort of writing to 
prove his ownership claim.  

There may be such documents. (See Email from Derek dated Dec. 12, 2014, Ex. P to 
Plaintiff’s Index of Evidence, p. 3 [in response to mention of 50/50 partnership re house, Derek 
states “There is a lease on [mother’s house] and we would be responsible for buying the lease 
out and moving costs.”].) By Derek’s own admission, documents exist related to the agreement 
that rental income would be split. Derek’s attempt to ignore or dismiss communications like 
these because plaintiff allegedly “fraudulently induced” the agreement(s) raises factual issues 
instead of showing the lack thereof.  

It is also not clear that plaintiff’s entitlement to a portion of the rent would only arise from 
his claim of partial property ownership, an assumption made in the moving papers, but not 
framed that way in the SAC. (See Motion, 11:27-28; compare SAC, ¶¶20, 23.)  
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Further, any disclaimer by plaintiff to a particular $60,000 deposit does not necessarily 
show plaintiff cannot prevail. In order to obtain summary judgment, Derek must rule out other 
possibilities. For example, he could have asked plaintiff to identify the date and amount of the 
deposit he contends was used for the house. But as presented, there may have been multiple 
$60,000 deposits by plaintiff, of which plaintiff only disclaims one, or multiple deposits by plaintiff 
could add up to the $60,000 he claims was for the house. It is not clear that the 8/8/2012 
$60,000 deposit about which plaintiff denied ownership, assuming that is what plaintiff did by 
denying he “earned” it, and admitting it was “allocated” to Derek, is the same $60,000 he 
contends was used to purchase the house (the date of which is not clear from the papers).  

Summary judgment may not be granted based on inferences reasonably deducible from 
the evidence if contradicted by other inferences that raise a triable issue as to any material fact. 
(Code Civ. Proc., § 437c (c).) Whether plaintiff, at any time, provided $60,000 that was intended 
and/or used for the down payment of their mother’s house, is an issue of fact for trial.  

Statute of Limitations 

Derek claims any split mortgage payments on their mother’s house were prior to 
September 2014 and, as a result, the statute of limitations for any breach ran by September 
2016. As previously discussed, depending on plaintiff’s date of discovery, or under a continuous 
accrual theory, the statute of limitations did not immediately begin to run. 

The Motion fails to establish any affirmative defense to the alleged breach of this 
agreement as a matter of law.  

(3) Breach of Agreement to Contribute Equally to Parents’ Living Expenses  

Statute of Frauds 

As for Derek’s statute of frauds defense to an agreement to support the brothers’ 
parents, a similar analysis is required as that of the grandfather above. Even if the statute of 
frauds applies, multiple documents, including emails from Derek, raise a question of fact as to 
the existence and nature of an oral agreement sufficient to defeat the statute of frauds. (See, 
e.g., Plaintiff’s Index of Evidence, Ex. O.)  

Statute of Limitations 

Derek argues he last gave money to their mother on September 3, 2013, and last gave 
money to their father on November 4, 2013. (Derek’s Declaration in Support of the Motion, ¶¶4-
5.) He does not provide any evidence to show plaintiff had notice by the next month. As 
discussed above, even plaintiff’s notice of the first missed payment would not necessarily bar 
the following months’ breaches based on lack of timeliness. 

The Motion fails to establish any affirmative defense to the alleged breach of this 
agreement as a matter of law.  

(4) Breach of Agreement to Pay Plaintiff’s Spouse’s Salary 

Statute of Limitations 

Derek asserts plaintiff’s wife received her last payment on September 11, 2014, but fails 
to present evidence of when she stopped working for Tolero, when she should have been paid 
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the next payment, or when she discovered the lack of payment. As discussed, the two year 
statute of limitations commences upon a plaintiff’s discovery.  

The Motion fails to establish any affirmative defense to the alleged breach of this 
agreement as a matter of law.  

(5) Agreement to Reimburse Tolero, LLC 

Derek argues that plaintiff’s admissions mean that “his claim that Defendant's sub-
account was in the negative is unmeritorious.” Plaintiff may have admitted that “certain deposits 
into the Tolero account” were not earned by, or allocated to, plaintiff. It does not follow that no 
proof exists of a negative balance or obligation to reimburse their joint account. Derek’s own 
reconciliation shows his “sub-account” with a negative balance at times. Plaintiff bears no 
burden to produce evidence on defendant’s showing here.  

The Motion fails to establish any affirmative defense to the alleged breach of this 
agreement as a matter of law.  

Because a motion for summary adjudication may only be granted if it completely 
disposes of a cause of action, affirmative defense, claim for damages, or issue of duty (Code 
Civ. Proc., § 437c (f)(1)), the Motion is denied as to the first cause of action.  

Second and Third Causes of Action for Misrepresentation 

Parties agree that the essential elements for a claim of fraud are that: defendant made 
(1) affirmative representations of (2) material facts, (3) with knowledge of the falsity of those 
facts, (4) where those representations were relied upon, (5) causing damages. (Lazar v. Sup. 
Ct. (1996) 12 Cal. 4th 631, 638.) Parties further agree that fraud must be pleaded with specificity 
(id. at 645) and that negligent misrepresentations are the same as affirmative fraud except for 
the level of intentionality (Moncada v. West Coast Quartz Corp. (2013) 221 Cal. App. 4th 768). 

Here, plaintiff alleges defendants committed fraud by (1) representing Defendant would 
fulfill the oral agreements discussed in the SAC, and (2) fraudulently transferring property into 
the Beal Family Trust. (SAC, ¶¶31, 36.) When plaintiff was asked for “all facts” to support the 
claims of misrepresentation, plaintiff responded that he had “numerous conversations with 
[Derek] in which [Derek] represented to [plaintiff] that [Derek] was capable of fulfilling his 
financial obligations” and that “subsequent behavior of [Derek] demonstrated that he had no 
intention of fulfilling his promises.” (SSUMF, Nos. 49, 51, 53, 55.)  

Plaintiff does not present any evidence, such as bank statements or other indication of 
Derek’s financial status, that Derek misrepresented his capability of paying any obligation. Nor 
does he present any evidence that Derek’s vaguely referenced “subsequent behavior” shows 
Derek’s fraudulent intent at an earlier time when the representations were made. Plaintiff 
presents no document that would satisfy the statute of frauds with regard to the property 
transfer. Plaintiff’s bare assertions are insufficient to prove misrepresentation- whether 
intentional or negligent.  

Accordingly, defendant successfully shifted the burden to plaintiff to produce evidence of 
his claims, but plaintiff fails to show triable issues of material fact with respect to these causes of 
action. Summary adjudication is granted. 
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Fourth Cause of Action for NIED 

Defendants demur to the fourth cause of action for failure to establish the elements of 
“negligent infliction of emotional distress.” The doctrine of NIED is not a separate tort. It simply 
allows certain persons to recover damages for emotional distress only on a negligence cause of 
action even though they were not otherwise injured or harmed. (See Molien v. Kaiser 
Foundation Hospitals (1980) 27 Cal.3d 916, 928.) Recovery in such case falls into two 
categories: direct victim and bystander situations, depending on whether a plaintiff suffered 
emotional distress upon seeing someone else physically hurt, if so, then it is a bystander 
situation, if not, it is a direct victim situation. (Lawson v. Management Activities (1999) 69 
Cal.App.4th 652, 654.)  

The California Supreme Court has permitted direct victim claims only in limited 
situations. Plaintiff must establish a pre-existing relationship between himself and the 
defendants that gave rise to a duty. (Burgess v. Superior Court (1992) 2 Cal.4th 1064, 1076). 
The required pre-existing relationship must be more than one based on contract because 
damages for mental suffering resulting from a breach of contract are not normally recoverable. 
(See Allen v. Jones (1980) 104 Cal.App.3d 207, 211; see also Erlich v. Menezes (1999) 21 
Cal.4th 543, 557-558.) Generally, contracts that give rise to this sort of duty must include 
emotional distress as a foreseeable result of breach (such as the mishandling of corpses or 
misdiagnosis of a disease). 

Plaintiff here attempts to assert direct victim emotional distress based on what appears 
to be breach of an ordinary contract. When asked for the facts to support his claim for negligent 
infliction of emotional distress, plaintiff states he “suffered extreme mental distress due to the 
fact this his twin brother did not fulfill any of his financial obligations and/or promises.” (SSUMF, 
No. 61.) This brief statement is insufficient to overcome the general rule against recovery for 
mental suffering. Nothing in the alleged contracts here put the defendant on notice that a breach 
would result in emotional and mental suffering by the plaintiff, or that severe mental distress was 
a foreseeable result of the breach. Nor does plaintiff provide facts to show severe mental 
distress actually did occur. As the only person who would be able to provide any evidence of his 
own emotional distress, plaintiff failed to do so.  

Accordingly, plaintiff has not shown triable issues of material fact and summary 
adjudication is granted on this cause of action. 

 

14.  TIME:  9:05   CASE#: MSC18-02291 
CASE NAME: MORAN VS ROUND HILLS COUNTRY C 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN S/ADJ OF 
INDIVIDUAL C/O/A FILED BY ROUND HILL COUNTRY CLUB, CHRISTINE 
* TENTATIVE RULING: * 
 
Opposing the motion for summary judgment (“MSJ”) filed by defendant Round Hill Country Club, 
plaintiff Marc Moran provides the Court a declaration of counsel seeking a continuance under 
Code of Civil Procedure 437c(h).  

Section 437c(h) says, in relevant part: “if it appears from the affidavits submitted in opposition to 
a motion for summary judgment … that facts essential to justify opposition may exist but cannot, 
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for reasons stated, then be presented, the court shall … order a continuance to permit affidavits 
to be obtained or discovery to be had or may make any other order as may be just.”  

Counsel’s declaration meets the requirements of section 437c(h). Counsel identifies several 
depositions that have yet to occur, and explains sufficiently both the facts that might be 
uncovered at those depositions, and how those facts relate to Moran’s opposition to the MSJ. 
Where a party resisting MSJ has met the requirements of section 437c(h), the statute says that 
the Court “shall … order a continuance.” Prevailing case law interpreting section 437c(h) 
confirms this. (E.g., Bahl v. Bank of America (2001) 89 Cal.App.4th 389, 395 [continuances 
under section 437c(h) are “virtually mandated” if a proper affidavit has been provided to the 
Court; such continuances are to be “liberally granted”].) 

Round Hill Country Club’s lengthy reply brief does not address Moran’s section 437c(h) request, 
and so the Court has nothing before it to suggest that Round Hill would be prejudiced by a brief 
continuance or that counsel for Moran has been unduly dilatory in seeking this discovery. 

The MSJ is continued pursuant to section 437c(h). Before the Court addresses a modified 
schedule in light of its decision to continue the MSJ, two additional comments are warranted.  

First, Attorney Madjidi’s declaration seeks a continuance under section 437c(h) “if the honorable 
Court is inclined to grant” the MSJ. The Court’s “inclination” is irrelevant to section 437c(h). In 
granting the continuance, the Court is making no statement on the merit of the MSJ.  

Second, it is not immediately apparent to the Court which (if any) of the five witnesses can be 
produced by agreement of counsel and which (if any) must be subpoenaed.  

This matter presently is set for trial for November 22, 2021. While the Court believes the 
necessary discovery can be completed, supplemental briefing prepared, and the MSJ heard and 
decided before then, if the parties wish to stipulate to a brief continuance of the trial date and/or 
the other dates the Court sets forth below, the Court would be open to considering such an 
agreed-upon schedule. However, for now, and absent further order of the Court, the following 
scheduling applies: 

 On or before June 16, 2021, counsel for Round Hill shall advise counsel for Moran which 
(if any) of the witnesses can be produced for deposition without the need for a 
subpoena; 

 If any of the five individuals identified in Ms. Madjidi’s declaration must be subpoenaed, 
Moran shall serve those subpoenas on or before June 23, 2021; 

 The parties shall meet and confer concerning the dates, locations, and other logistical 
details of the depositions on or before June 30, 2021 (the Court realizes that counsel for 
Round Hill may not control all or any of the witnesses for deposition purposes, but a 
meet and confer may nonetheless be productive); 

 All of the depositions shall take place on or before August 11, 2021; 

 Moran may (but is not required to) file and serve a supplemental opposition, strictly 
limited to a presentation of the new evidence obtained at the supplemental depositions 
and a discussion of that evidence on or before September 8, 2021; 

 Round Hill Country Club may (but is not required to) file and serve a supplemental reply, 
strictly limited to addressing the argument and evidence presented in any supplemental 
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opposition Moran files, on or before September 22, 2021; 

 The Court will consider any supplemental papers, along with the parties’ original 
submissions, and will hold a hearing on the MSJ on September 29, 2021. 

 


